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Legal Access for clients
On 6 November 2018 the Legal Services
Board (LSB) approved plans that were
previously announced by the Solicitors
Regulation Authority (SRA) to allow solicitors
to practise from unauthorised businesses.
This followed a major shake-up of regulations
with the aim of cutting the complexity of the
rules governing where solicitors can work,
in favour of providing merely an overview of
obligations and standards.
The changes, which also allow self-employed
solicitors to operate on a freelance basis, are
hugely controversial. They create different
levels of protection and redress for the public
and the Law Society has branded the move
a ‘serious error’.
The President of the Law Society, Christina
Blacklaws, has said “the regulators have
sacrificed the best interests of the public
they exist to protect. They have ignored
unprecedented levels of opposition from
consumer bodies, legal experts and
the extensive evidence of the risks of
deregulations of this kind.”
The LSB concluded that most of the
changes did not raise grounds for refusal.
The Board accepted that the changes
may present some risk but considered the
potential benefits could promote access to
justice and did not consider that there was
sufficient evidence of substantial risk to refuse
these changes.

LSB Chair Dr Helen Phillips said “the Board
welcomes the SRA’s move to modernise its
regulatory arrangements and make them
more accessible. We recognise one aspect
of this package – the changes to permit
solicitors to provide unreserved legal services
from unregulated firms – presents some
potential risks.”
The Law Society argues that flexibility for
solicitors should never come at the expense
of protection and clarity for consumers
and there is no evidence that deregulation
will achieve access to justice. Christina
Blacklaws states “on the contrary, the most
vulnerable are the most likely to fall foul of a
less-shackled marketplace for legal services.”
At Griffith Smith we agree with the Law
Society. As solicitors, we have to guarantee
the protection of our clients, and the
regulations are in place for this very reason.
They provide consistency across practices
in England and Wales and certainty and
reassurance for our clients. Trust is an
essential part of our business,
and we hold our clients’ best
interests very close
to our hearts.

Emma Weir
LLP Partner
Tel: 01273 843405

Ground Rent in Flat Leases
Negligence Claims and
Fixed Fees
 Autumn Budget Update

Snailspace: have
you seen Paisley?
Martlets and Wild in Art brought
a second, spectacular public
art installation to the city this
Autumn. Did you get a chance to
see our snail, Paisley? All snails
go to auction in December…see
online for details.
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News and Views
New team member joins the firm

Ground Rent in Flat Leases –
Dan Ongley discusses some
topical issues

We are delighted to announce that Kiran Khan, Solicitor has
joined the team.
Kiran Khan
Kiran trained at a local Sussex firm and
was admitted as a solicitor in 2016.
Since qualification Kiran has worked
both in Residential and Commercial
property. Kiran joined Griffith Smith LLP
in July 2018 and works in the Commercial Property team.

Snailspace & Paisley…
but who is Emma McGowan?
Emma McGowan is an illustrator and surface pattern
designer who works from a tiny garden studio in central
Brighton. Emma’s clients are based all over the world
and her decorative, illustrative designs and trademark
hand lettering can be found on greetings cards, textiles,
stationery, calendars, wall art, cushions, tea towels and
mugs, amongst other things.
She has also illustrated a weekly column for The Guardian
and two popular science books. Emma’s work is hand
drawn, painted or printed, and then layered and coloured
digitally to create texture and depth. Her hallmarks are deft
lines and a distinctive colour palette that usually
includes soft blues, inky greys, a splash of
something vibrant and a dab of
gold. Emma enjoys working
in collaboration with creative
clients and welcomes
commissions and licensing
enquiries.
You can find out
more here; www.
emmamcgowan.co.uk

The Chambers UK High Net Worth
Guide for 2018 has now been
released and we have been ranked
as a department in Private Wealth
Law and Nadia Cowdrey has been
individually recognised and top
ranked, receiving some fantastic
feedback.

The presence of an obligation to pay ground rent in a flat lease
was for many years as inconsequential as the payment itself.
Usually measured in the tens of pounds (and sometimes making
an appearance without any monetary value at all – a peppercorn
or even a red rose), ground rent has a function rooted in the
past but no intrinsic purpose in the modern era where – contrary
even to the understanding of many solicitors – a “rent” is not an
essential element of a lease.
When the law was reformed in 1993 to give flat owners the right
to purchase an extended lease or club together to buy their
freehold (to “enfranchise”), ground rent obtained a kind codified
status in that the purchase price was set partly by reference to
compensation payable to the landlord for the loss of the right to
receive it.
Although the statutory right to enfranchise was an essential reform to
the law, it contained within it the seeds of the current problems that
thousands of flat (and house) owners across England and Wales are
currently suffering from in the form of substantial initial ground rents,
which increase frequently during the term to unsustainable and
unforeseen levels. The paradigm example being the now notorious
(in legal and valuation circles at least) “Taylor Wimpey” lease, which
contains an initial annual ground rent of £295.00 that doubles in
2020 and every 10 years thereafter until 2060, making the annual
ground rent by that date just shy of £10,000.00 (not to mention the
£80,000.00 or so the owner will have paid out during the preceding
40 years). Little wonder the owners of these leases find themselves
unable to sell or re-mortgage.
As the writer sees it, the statutory right to extend the lease and
buy out ground rent had two knock on effects - (i) the statutory
entitlement became a useful backstop position for flat owners
seeking to extend their lease. In exchange for a cheaper purchase
price parties began to agree increases in ground rent. This suits
flat owners who may not be able to afford their full statutory
entitlement or if they want to sell in the short term, and it suits
landlords who get a second “bite of the cherry” in 10 or 20 years’
time when the lease needs to be extended again (this time at an
enhanced premium because the ground rent is higher than it was
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before) and (ii) perhaps most importantly, developers began to
see an economic opportunity in including material ground rents
in leases for new flats. Not only do they receive the proceeds
of each sale but when all flats are sold the freehold still has a
substantial residual value. Depending on the number of flats and
the level of ground rent, this might easily be measured in the tens
of thousands of pounds and sometimes more.
Some would say there is nothing intrinsically problematic about
the arrangements referred to above, but that is only until the
seemingly magical ability for a developer to divest itself an entire
estate and still retain a substantial element of value runs out of
control (see the Taylor Wimpey lease and its ilk).
In response to public outcry over the past two years or so, the
Law Commission has recently issued a consultation paper entitled
Leasehold Home Ownership: Buying Your Freehold or Extending
Your Lease. At 568 pages in length, it is not for the faint hearted,
but at its core it does hopefully contain solid foundations for
reform that will curtail the worst exigencies of a system that has
begun to run amok - with real world consequences for people
who thought they were buying a home to call their own but who
have found themselves pinned down by unfair lease contracts.
In the meantime, market forces appear to have taken over
somewhat. Banks are starting to set lending criteria that exclude
leases with high and/or frequently increasing ground rents,
solicitors are more keenly aware of the adverse consequences of
not properly advising their clients about ground rents and even
landlords are starting to see that offers to
extend their leases subject to high and
increasing ground rents that might have
been acceptable in the recent past will
no longer pass muster.
Dan Ongley LLP Partner
Tel: 01273 384015

better patient safety and access to justice.
What sounds like a fairer system on paper has raised a raft of concerns
from the Law Society, the Association of Personal Injury Lawyers (APIL)
and various patient charities, including the AvMA. As patient safety is
the underlying priority, they have raised three main issues:
•T
 he new system must allow lawyers to deal with cases properly,
as low value cases can still be complex.
• There should be measures to ensure NHS Resolution deal with
cases more efficiently.
• If the fixed fees are too low, no lawyers will take cases with a
value under £25,000, therefore limiting access to justice.
The argument continues that the real way to save costs is to
improve patient safety before a claim has to be made and to fix
the current system. The current way in which NHS Resolution
respond to claims is considered dysfunctional by APIL, and they
warn that trying to impose fixed fees cannot work unless it is
rationalised.
This would include an end to the all too common practice whereby
the NHS denies any liability in cases where, after very lengthy
investigations and sometimes years of delays, it becomes clear
that negligence should have been admitted at an early stage.
The consultation concluded that many of the respondents were
opposed to the fixed fee. An alternative involves looking at the
reasons legal costs are so high and attempting to drive costs
down, such as encouraging early exchange of expert opinion and
early admissions of liability and reducing the length of time it takes
to recover medical records.
Associations will continue to put pressure on the government to
make sure they take the time to get the process of fixing costs
right. Otherwise, it’s feared, the victims of clinical negligence will
not get access to the proper course of justice.

A fixed fee for low value negligence
claims – will it restrict access to
legal advice?
The idea of introducing a fixed cost to low value negligence claims
seems like good news – one that would save both the NHS and
the Department of Health money – but there’s concern that it will
threaten access to justice, particularly for those on a low income
who can’t afford to pay legal fees.
A year ago the government held a consultation and now the
Department of Health and Social Care has published its response.
It has announced plans to go ahead with introducing fixed costs
in clinical negligence cases with a value of less than £25,000.
However, the charity Action against Medical Accidents (AvMA)
has questioned whether the government has taken full account of
the consultation, or intends to go ahead with fixing fees as a short
term cost-cutting exercise, rather than a means of establishing

Do you need to talk to us about a Clinical Negligence claim?
Although the government are yet to publish any decisions on the
development of this policy we can talk you through the process
as it stands.
Please give the team a call on 01273 384001 or email
j.ray@griffithsmith.co.uk
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new digital services tax – dubbed the ‘Amazon tax’ by the media.
Targeted at large companies, the tax has been set at 2% of revenue
derived from UK users through use of things such as search
engines, social media platforms and online marketplaces.
Coupled with this tax, and with the UK high street reeling from
various high-profile company failures, the Chancellor also
announced a cut in business rates for smaller retail businesses.
From April 2019 retail property with a rateable value below £51,000
will see their bills cut by one third. Local newspapers will receive a
further £1,500 discount and even public lavatories will have a new
100% relief.

Autumn Budget Update
Delivered on a Monday afternoon instead of the traditional
Wednesday, between key meetings in the Brexit negotiations and
amidst turbulent times in Westminster, you could be forgiven for
losing track of the 2018 Budget.
Despite the disruption, the Chancellor’s statement brought more
focus to the pledged ‘end to austerity’, along with details of an
extra £20 billion in funding for the NHS. Whilst many people were
expecting tax rises, Mr Hammond’s job was made easier in the
lead up to the Budget by updated forecasts from the Office for
Budget Responsibility showing borrowing was £13 billion lower than
expected.
One of the most high-profile announcements by Mr Hammond is a

Steve Mackie and the Financial Management
Team are based in the West Wing of our
Old Steyne offices and can be reached on
01273 765959. They would be happy to meet
for a free initial consultation at any of
our branches.

How would you like to
receive your Newsletter?
You can receive your biannual newsletter via post
or email and for those who prefer a large print format
– you just need to let us know!
To find out more, please contact our
Marketing Executive, Vicky King on
v.king@griffithsmith.co.uk

Not content with appealing to small businesses and the high-street,
Mr Hammond also sought to win favour with larger-than-expected
increases to the personal allowance and higher rate threshold.
Originally a part of the Conservative manifesto, the increases have
been brought forward by a year – from April 2019 the personal
allowance will increase to £12,500 and the higher rate threshold will
be raised to £50,000.
Of course, while the Budget has been delivered, voices from all
corners – including Mr Hammond himself – have warned that
another Budget could soon be necessary. Whether it’s a result of
the Brexit negotiations or after a General Election, we may see
changes to the country’s finances in the near future.
In the meantime, there could well be many popular aspects of this
Budget. Across the changes to income tax, the politically timely
digital services tax, the ninth consecutive year of frozen fuel duties
and various spending announcements across roads, high-street
environments and tree-planting, it seems clear Mr Hammond wants
his end of austerity to be believed.
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